
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

LrilmotDavid

o f
o f
H .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of i t igtway Use Tax
under Art ic le 2I of  the Tax Law for the period
1 0 / 1 / 7 0  -  1 2 / 3 7 1 7 3 .

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation ind Finance-, over 18 y""r" of age, and that on
the 27th day of Aprl l '  1983, he served the within not ice of Decision by
cert i f ied mai l  upon David H. Wilmot,  the pet i t ioner in the within proceeding,
by,enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

David H. Wilmot
R . D .  6 ,  R t . .  5
Auburn, NY 13021

1i! ,2y 
deposit ing sane enclosed in a postpaid properly addressed wrapper in a(post ot f ice or off ic ial  depository) under the exi lu" i . re c"ru and cu-siody of

the united states Postal  seivice within the state of New york.

That deponent further says
herein and that the addre"" 

"Lto f  the  pe t i t ioner .

Sworn t .o before me this
27t}r  day of Apri1,  1983.

OAIHS PURSUANI TO TAX IITTT
sEclroN 174

AUTHORIZED TO



STATE OF  NEW YORK
ST,ATE TAX COMMISSION

ALBANY,  NEW YORK 12227

ApriL 27, 1983

David H. Wilmot
R .D .  6 ,  R t .  5
Auburn, NY 13021

Dear Mr. I l r i lmot:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  S fO o f  the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Lawr atry proceeding in court to revi-ew an
Commission can only be inst i tuted under

Laws and Rules, and rnust be comrnenced in the
York, Albany County, within 30 days from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed Lo :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Tax ing  Bureau 's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt .er of  the PeLit ion

o f

DAVID H. \^,]ILMOT

for a Hearing to Review a Determinat ion or for
Refund of Fuel Use Tax and Highway Use Tax
under Art ic le 21 of the Tax Law for the period
October  1 ,  1970 th rough December  31 ,  1973.

DECISION

Pet i t ioner ,  Dav id  H.  Id i lmot ,  R .D.  6 ,  Route  5 ,  Auburn ,  New York ,  1 ,3021,

f i led a pet i t ion for a hearing to review a determinat ion or for refund of fuel

use tax and highway use tax under Art ic le 2I of  the Tax Law for the period

October  1 ,  1970 th rough December  31 ,  1973 ( l ' :_ le  no .  30685) .

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  333 East  l {ash ing ton  St ree t ,  Syracuse,  New

York ,  on  June 17 ,  1982 a t  9 :15  A.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Paur  B .  coburn ,  Esq.  (Anne w.  Murphy ,  Esq. ,  o f  counser ) .

ISSI]E

I{hether the highway use tax audits conducted by the Audit  Divis ion provided

proper basis for the Assessment of Unpaid Truck Mi leage Tax and the Assessment

of Unpaid Fuel Use Tax which were issued Lo pet i t ioner for the periods in

i s s u e .

FINDINGS OF FACT

1.  0n  October  30 ,  7974,  as  the  resu l t  o f  a  f ie ld  aud i t ,  the  Aud i t  D iv is ion

issued an Assessment of Unpaid Fuel Use Tax to pet i t ioner for the fourth

quarter of 1970 through the third quarter of 7973 assert ing a tax due of

$ 4 3 9 . 2 9  p l u s  p e n a l t i e s  a n d  i n t e r e s t  o f  $ 9 7 . 6 0  f o r  a  t o t a l  d u e  o f  $ 5 3 6 . 8 9 .
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2 .  A lso ,  on  October  30 ,  7974,  the  Aud i t  D iv is ion ,  as  the  resu l t  o f  a

f ie ld  aud i t ,  i ssued an  Assessment  o f  Unpa id  Truck  Mi leage Tax  fo r  the  per iod  o f

the fourth quarter of 1970 through the fourth quarter of 1973 assert ing a tax

due o f  $427.90  p lus  pena l t ies  and in te res t  o f  $91.32  fo r  a  to ta l  amount  due o f

s519 .32 .

3.  The fo rego ing  t ruck  mi leage tax  assessment  was issued because the

f ield audit  disclosed that there were mi les traveled during the audit  per iod in

excess of the mi leage reported by pet. i t ioner on his ret.urns. The underreport ing

of  mi leage I {as  due to  the  fo l low ing :  pe t i t ioner 's  t r ips  no t  be ing  cont inuous l

pe t i t ioner ts  fa i lu re  to  accura te ly  repor t  the  d is tance be tween two loca t ions ;

and pet i t ionerrs not report ing al l  t r ips on the New York State Thruway accurately.

4. The fuel use tax audit  revealed an underreport ing of fuel  use tax

based upon the same underreport ing of mi leage as was evidenced in the truck

mi leage tax  aud i t .  Upon redetermin ing  the  mi les  t rave led  by  pe t i t ioner 's

veh ic les ,  the  assessment  o f  fue l  use  tax  was de termined u t i l i z ing  a  fac to r  o f

4 .5  mi les  per  ga l lon .  In  add i t ion ,  the  Aud i t  D iv is ion  d isa l lowed many o f

pe t i t ioner 's  fue l  purchases  because the  rece ip ts  u t i l i zed  to  ev idence the  fue l

purchases  were  dup l ica tes ,  undated ,  o r  made ou t  Lo  cash.

5 .  On November  22 ,  1974 pe t i t ioner  p ro tes ted  the  assessments .  On March  3 ,

7975 and Apri l -  29, 1975, post-assessment conferences r{ere held between pet i t ioner

and the  Aud i t  D iv is ion  wh ich  resu l ted  in  the  reso luL ion  o f  a  ser ies  o f  i ssues .

0n  May 12 ,  1975 pe t i t ioner  was prov ided w i th  a  copy  o f  the  rev ised assessment

and was asked to  rep ly  to  the  rev ised assessmentby  l lay  22 ,  1975.  Pet i t ioner 's

reply I ' i7as not forthcomming and therefore the Syracuse Distr ict  Off ice recommended

that the Audit  Divis ion reduce the Truck Mi leage Tax Assessment to $107.82 plus

appl icable penalty and interest based upon the agreements reached at the
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pos t -assessment  conferences .  The Syracuse D is t r i c t  Of f i ce  fu r ther  p roposed

that the Audit  Divis ion reduce the Fuel Use Tax assessment to ref lect a Lax due

of  $229.37  p lus  the  app l icab le  pena l ty  and in te res t .  The reduc t ion  o f  the  Fue l

Use Tax Assessment was also based upon the agreemenLs reached at the posl-assessment

conferences .  Thereaf te r ,  the  Aud i t  D iv is ion  reduced the  assessments  in  accordance

wi th  the  Syracuse D is t . r i c t  0 f f i ce 's  recommendat ions .

6 .  0n  October  23r  1975 the  personne l  o f  the  Syracuse D is t r i c t  Of f i ce  he ld

a meeting with pet i t ioner concerning the revised assessments. An agreement

could not be reached. Fol lowing this meeting, the Distr ict  0f f ice concluded

tha t  a  reaud i t  shou ld  be  conducted .  Thereaf te r ,  a  reaud i t  o f  pe t i t ioner rs

records was conducted for the same period. The reaudit  disclosed that t ruck

mileage tax was due in the amount of $579 .46 and that fuel  use tax was due in

the  amounL o f  $996.72 .  The assessments ,  however ,  were  never  inc reased f rom the

amounts noted in Findings of Fact "5".

7 .  Dur ing  the  per iods  in  i ssue pe t i t ioner  u t i l i zed  two d iese l  t rac to rs ,

one d iese l  t ruck ,  and f i ve  t ra i le rs .  Pet i t ioner 's  veh ic les  \ r re re  u t i l i zed  in

con junc t ion  w i th  pe t i t ioner 's  bus iness  o f  d ismant l ing  ra i l road t rack  in  New

York  and Pennsy lvan ia .  0n  occas ion ,  pe t iL ioner  wou ld  t ranspor t  the  ra i l road

t ies  and ra i l s  to  o ther  loca t ions .  Pet i t ioner  conducted  h is  bus iness  pr imar i l y

in New York. He occasional ly worked in New Jersey and Pennsylvania.

B .  On December  7 ,  1980 there  was a  conference be tween pe t i t ioner  and a

representat ive of the Audit  Divis ion at the Syracuse Distr ict  Off ice. The

documents produced by pet i t ioner at the conference showed truck mi leage tax due

of  $75.00  and fue l  use  tax  due o f  $324.85 .  The fo rego ing  amounts  were  no t

asser ted  as  a  de f ic iency  by  the  Aud i t  D iv is ion .  A l though pe t i t ioner  does  no t

accept the Distr ict  Off ice's conclusion that he owes the fuel  use tax found due
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the conference on December 77

possess ion ,  he  s ta ted  a t  the

not be chal lenged by him.

hearing pet i t ioner submitted

which  purpor ted  to  es tab l i sh

,  1980 because o f  motor  fue l

hearing that a truck mi leage tax

a  ser ies  o f  motor  fue l  invo ices

that the fuel  use tax assessmentand

was

C0NCIUSIONS OF LAI,I/

A .  That ,  in  genera l ,  subd iv is ion  1  o f  sec t ion  503-a  o f  the  Tax  law imposes

a fuel use tax upon the pr iv i lege of operat ing a motor vehicle upon the publ ic

highways of New York. The tax ". . .  is based upon the amount of motor fuel  and

diesel motor fuel  used in this State, including the amount of such fuels used

on the  New York  S ta te  Thruway"  (20  NYCRR 491.1) .

B .  That  sec t ion  507 o f  the  Tax  Law prov ides ,  in  par t ,  tha t  " (e )very

carr ier subject to this art ic le and every carr ier to whom a permit  was issued

shal- l  keep a complete and accurate dai ly record which shal l  show the mi les

traveled in this state by each vehicular uni t  and such other information as the

tax  commiss ion  may requ i re . t t

C .  That ,  in  accordance w i th  sec t ion  507 o f  the  Tax  Law,  the  Sta te  Tax

Commission promulgated 20 NYCRR 493.3(b) which, dur ing the period in issue,

prov ided:

"Such invoices shal l  show t.he name and address of the
vendor ,  name and address  o f  purchaser  o r  l i censee,  iden t i -
f icat ion of the power unit  of  the vehicle by company unit
number or state and number of motor vehicle registrat ion,
name of product,  state tax rate charged, number of gal lons,
date of sale and signature of purchaser.  Sales made out to
t t c a s h t t  w i l l  n o t  b e  a c c e p t e d . r l

D. That the document.s and analysis rel ied upon by pet. i t ioner to establ ish

that there was an erroneous fuel  use tax assessment do not comply with one or
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more  o f  the  requ i rements  o f  20  NYCRR 493.3(b) .  In  add i t ion ,  the  fo rego ing

document.s and analysis were directed to the reaudit  noted in Finding of Fact

"6" rather than to the revised assessment which was the basis for the amounts

in  i ssue.  Pet i t ioner  has  fa i led  to  sus ta in  the  burden o f  p roo f  to  show tha t

the fuel  use tax assessment was erroneous for each of the foregoing reasons.

E. That inasmuch as pet i t ioner was able to produce suff ic ient documentat ion

prior to the hearing to establ ish that the truck mi leage tax due should be

reduced to  $75.00  p lus  in te res t ,  as  no ted  in  F ind ings  o f  Fac t  t '8 " ,  the  assessment

o f  t ruck  mi leage tax  i s  reduced accord ing ly .

F. That the pet i t ion of David Wilmont is granted to the extent of Conclusion

of  law ' rE ;  tha t  the  Aud i t  D iv is ion  is  d i rec ted  to  nod i fy  the  Assessment  o f

Truck  Mi leage Tax  accord ing ly ;  and tha t  except  as  so  mod i f ied ,  the  Assessment  o f

Unpa id  Truck  Mi leage Tax  o f  $75.00  p lus  app l i cab le  pena l ty  and in te res t  and the

Assessment  o f  Unpa id  Fue l  Use Tax  in  the  amount  o f  $229.00  p lus  app l i cab le

pena l ty  and in te res t  i s  in  a l l  o ther  respec ts  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

APR 2'i 1993


